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There  are  two  great  questions  in  this  case.  The  first 
relates  to  the  jurisdiction  of  the  court;  and  the  second  to 
the  mode  of  proceeding. 

The  two  questions,  though,  in  the  present  instance,  close- 
ly connected,  are  legally  very  different  in  their  character. 
The  Steamer  St.  Lawrence,  1  Black.,  526. 

I  shall  treat  these  questions  in  their  order. 
First.     The  Jurisdiction. 

In  the  outset,  it  may  be  assumed  as  an  axiom,  that  the 
jurisdiction  of  any  court  in  a  given  case  depends  upon 
some  fact ;  and  consequently,  that  such  fact  is  the  criterion 
of  jurisdiction  in  the  case. 

But  it  is  manifest  that  the  jurisdiction  can  only  be  in- 
ferred from  the  particular  fact,  by  logical  combination  with 
a  general  principle  serving  as  a  major  premise. 

What  then,  is  the  general  principle,  or  rule,  for  admiral- 
ty jurisdiction  in  cases  of  tort? 

And  the  books,  English  and  American,  answer  "  Local- 
"  ity." 

"  In  torts,  locality  ascertains  the  jurisdiction." 

2  Browns.  Admiralty,  110. 
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Iii  England,  however,  the  term,  "  locality,"  as  employed 
in  admiralty  law,  means  tidewater,  and  that,  too,  beyond 
the  limits  of  any  county. 

But  in  America,  the  same  term  means  simply  "  naviga- 
"  ble  water."  In  American  courts,  the  general  test  of  ad- 
miralty jurisdiction,  in  cases  of  tort,  is  locality  defined  as 
"  navigable  water." 

The  Geneseo  Chief,  12  Howard,  443. 
The  Magnolia,        20  Howard,  301,  302. 

Hence,  in  the  American  courts,  whenever  the  subject  of 
admiralty  jurisdiction  is  moved,  in  connection  with  torts, 
place  becomes  everything.  The  sole  question  is  ubi  f  And 
if  the  reply  is,  that  the  tort  was  committed  on  naviga- 
ble water,  the  conclusion  follows  inevitably — then  the  ad- 
miralty has  jurisdiction.' 

How  beautifully  simple  and  certain  is  the  rule  !  How 
philosophical  is  the  grand  generalization  :  "  All  navigable 
«  rivers  are  but  arms  of  the  sea  !" 

The  Propeller  Commerce,  1  Black.,  579. 

For  the  rivers  and  sea  are  truly  the  same.  They  are 
the  same  as  reciprocal  cause  and  effect.  And  they  per- 
form the  same  function  as  highways  of  commerce. 

But  if  "locality"  is  the  test  of  jurisdiction,  and  if  "nav- 
"  igable  water"  is  the  test  of  locality,  then,  the  first  great 
question  is  already  solved. 

The  syllogistic  chain  is  brief  as  a  thought,  and  easy  as  a 
child's  numeration  ;  yet  irresistible  as  a  theorem  in  Euclid. 

A.. 

1.  All  navigable  rivers  are  within  the  admiralty  jurisdic- 
tion. 

2.  The  Mississippi  is  a  navigable  river. 

3.  Ergo.     The  Mississippi  river  is  within   the  admiralty 
jurisdiction. 


1.  All  torts  committed  in  a  locality  within  the  admiralty 
jurisdiction  are  cognizable  in  the  admiralty. 

2.  This  tort  was  committed  in  such  a  locality. 

3.  Ergo.     It  is  cognizable  in  the  admiralty. 

Is  there  any  escape  from  this  conclusion  ?  You  can  not 
deny  any  of  the  premises  in  the  reasoning,  without  over- 
turning a  proposition  directly  and  solemnly  adjudicated  by 
the  Supreme  Court.  But  there  is  no  hiatus  in  the  formal 
demonstration.  Therefore,  you  must  concede  the  inference 
or  discard  the  validity  of  human  reason. 

The  same  conclusion  results  from  another  set  of  premises. 

1.  "  Admiralty   jurisdiction   comprehends    all    maritime 
"  contracts,  torts,  and  injuries." 

DeLovio  v.  Boit,  2  Gallis,  474. 

2.  But  this  was  a  maritime  injury. 

3.  Ergo.     The  admiralty  jurisdiction  comprehends  it. 

There  can  be  no  denial  of  the  first  proposition  :  because 
it  has  been  affirmed,  and  reaffirmed,  again  and  again,  by 
all  the  courts  in  the  country. 

Nor  can  there  be  any  denial  of  the  second  proposition. 
You  can  not  deny  that  to  be  a  maritime  injury  which  gave 
the  death-wound  to  a  noble  vessel,  protected  by  the  admi- 
ralty, and  while  navigating  an  arm  of  the  sea. 

Again,  the  demonstration  is  complete.  There  is  no 
need  of  wasting  more  words  upon  it.  You  must  entertain 
jurisdiction,  or  deny  the  rule  that  locality  is  its  criterion  ; 
and  also  deny,  at  the  same  time,  that  the  wrongful  destruc- 
tion of  a  ship,  in  navigable  water,  is  a  maritime  injury, 
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Second.     The  Mode  of  Proceeding. 

In  cases  of  tort,  objections  have  sometimes  been  urged 
against  the  process  in  personam.  But  no  lawyer  has  inti- 
mated a  doubt,  no  judge  ever  suggested  a  scruple,  as  to 
the  legitimacy  of  the  process  in  rem. 

The  right  to  proceed  in  rem  has  been  recognized  in  num- 
berless cases. 

"  The  vessel  doing  the  injury  is  liable  in  rem  for  the 
"  tort." 

Waring  v.  Clarke,  5  Howard,  467. 

Such  is  the  universal  formula  of  the  maritime  law. 
But  what  makes  the  offending  vessel  liable  ?     What  is 
the  essential  fact  from  which  the  jus  in  re  arises? 

Analyze  the  elements  of  the  case. 

1.  The  offending  ship  is  not  liable  for  the  reason  that 
she  herself  is  the  subject  of  admiralty  jurisdiction.  She 
may  be  engaged  exclusively  in  inter  State  commerce.  She 
may  be  of  less  than  ten  tons  burthen.  Nay,  the  culprit 
may  have  no  higher  maritime  status  than  that  of  a  mere 
flatboat.     And  yet  the  process  in  rem  will  go. 

fcO  Howard,  305. 

2.  The  vessel  is  not  liable  from  the  character  of  the 
motive  power,  whether  air  or  fire. 

3.  Nor  is  it  liable  because  in  motion.  It  may  be  float- 
ing like  a  log  on  the  water.  It  may  be  riding  at  anchor, 
without  a  ripple  to  break  the  water  line  on  its  painted 
planks.  But  if  it  commits  a  mere  negative  injury,  by  be- 
ing in  an  improper  place ;  on  the  wrong  side  of  a  river  ; 
or  too  near  the  midchannel,  the  admiralty  holds  it  respon- 
sible for  the  damage. 


4.  You  can  find  but  one  circumstance  which  renders 
the  vessel  liable.  It  has  done  an  injury  in  a  maritime 
locality. 

But  the  present  case,  too,  is  one  of  collision — the  collis- 
ion of  a  vessel  with  a  mass  of  wood  and  stone,  an  artificial 
structure  erected  in  the  bed  of  a  navigable  river. 

The  two  cases  are  identical  as  to  that  element  which 
alone  constitutes  the  foundation  of  the  liability  in  rem. 
The  offending  ship,  in  an  ordinary  collision  case,  and  the 
offending  bridge,  in  this,  have  both  committed  an  injury 
in  a  locality  within  the  admiralty  jurisdiction. 

And  here  we  have  our  first  demonstration  under  the 
second  head. 

1.  TJbi  eadem  ratio  ibi  idem  jus.  In  cases  presenting 
the  same  reason,  the  same  rule  of  law  applies. 

2.  But  the  same  reason  for  a  liability  in  rem  exists  in 
the  case  of  an  offending  bridge  as  in  that  of  an  offending 
ship. 

3.  Ergo.     The  same  law  exists. 

There  is,  however,  another  reason,  not  one  derived  from 
a  particular  fact,  and  therefore  arbitrary,  but  one  resulting 
from  considerations  of  the  widest  policy,  and  therefore  the 
offspring  of  natural  justice, — why  there  should  be  process 
in  rem  in  the  case  of  the  ship ;  and  that  is  the  necessity  of 
cutting  off  anterior  liens.  Hence,  the  jus  in  abased  upon 
a  maritime  injury  overrides  every  other  claim,  even  the 
most  favored  in  law.  Ownership,  the  interest  of  mortgagees, 
bottomry,  respondentia,  the  lien  for  sailors'  wages — it  ex- 
tinguishes them  all. 

But  the  same  reason  of  enlightened  and  humane  public 
policy,  only  a  thousand  times  stronger,  is  apparent  in  the 
case  of  this  bridge.     It  stands  before  the  court  papered  all 
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over  with  liens  and  leases,  mortgaged  at  the  rate  of  a  hun- 
dred dollars  for  every  stone.  What  fruition  could  we 
hope  for  by  a  suit  in  personam,  even  if  the  Bridge  Com- 
pany were  a  real  corpus  susceptible  of  a  summons,  and 
not,  as  it  truly  is,  a  mythic  creature  of  the  fancy,  more 
ideal  than  the  Sylph  of  Sunbeams  ? 

And,  therefore  again,  the  proceeding  in  rem  is  justified 
by  the  reason  of  the  law. 

Let  me  now  quote  from  a  high  authority,  and  the  very 
passage  which  was  cited  by  Justice  Clifford,  as  the  chief 
premise  of  his  opinion  in  the  case  of  the  propeller  Com- 
merce, 1  Black,  579. 

1.  "  A  trespass  upon  person  or  property  committed  on 
u  waters  within  the  admiralty  jurisdiction,  is  a  case  belong- 
"  ing  to  that  jurisdiction ;  and  the  courts  of  the  United 
u  States  may  proceed  therein  either  in  personam  or  in  rem. 

1  Curtis'  Comment.,  p.  50. 

2.  But  this  is  the  very  case  specified  in  the  preceding 
definition. 

3.  Ergo.  The  process  may  be  either  in  personam  or  in 
rem. 

One  of  the  authorities  cited  by  Curtis  in  support  of  his 
text,  is  Manro  v.  Almeida,  which  is  directly  on  the  point. 

In  the  latter  case,  Hoffman  &  Mayer,  for  the  appellant, 
deduced  the  power  to  attach  property  in  order  to  compel 
an  appearance,  from  the  fact  "  That  courts  of  admiralty 
"  act  habitually  in  rem" 

10  Wheaton,  475. 

Taney,  for  the  appellee,  urged  that  the  process  was  erro- 
neous, because  virtually  in  personam. 

10  Wheaton,  484. 


The  court  said  :  "  The  ground  of  complaint  is  a  inari- 
'•'  time  tort,  the  violent  seizure  on  the  ocean  of  a  sum  of 
"  money,  the  property  of  the  libellants.  That  the  libel- 
"  lant  would  have  been  entitled  to  admiralty  process, 
"  against  the  property,  had  it  been  brought  within  the 
"  reach  of  our  process,  no  one  has  questioned.  The  only 
"  doubt  on  this  part  of  the  subject  is  whether  the  remedy 
"  in  personam  can  be  pursued  in  the  admiralty." 

10  Wheaton,  486. 

Here,  in  the  case  of  a  marine  tort,  it  was  declared  that 
process  in  rem  might  run  against  specie  dollars,  the  least 
maritime  of  all  imaginable  things.  And  in  the  same  vol- 
ume we  find  the  same  process  against  sixty  pipes  of  brandy. 

Row  then  will  you  deny  the  process  in  the  case  of  stones, 
wood  and  iron  ?  Can  the  human  mind  conceive  a  distinc- 
tion which  shall  include  the  one  case,  and  exclude  the 
other  ? 

Instances  of  the  proceeding  in  rem  against  logs  of  ma- 
hogony,  bales  of  silk,  bags  of  coffee,  and  nearly  every  ar- 
ticle of  merchandise  are  thickly  strewn  over  the  reports. 

If  it  be  objected  that  these  were  cases  of 'maritime  con- 
tracts, the  answer  is  overwhelming — this  is  a  case  of  mari- 
time tort.  And  both  the  right  and  the  remedy  are  as 
plenary  and  perfect  in  the  one  case  as  in  the  other. 

The  shipowner  who  carried  the  wood,  stone  and  iron  on 
its  ill-omened  transit  to  the  destiny  of  creating  this  nui- 
sance, might  certainly  have  libelled  those  materials  for  his 
freight.  But  now,  that  they  have  been  constructed  into  a 
dangerous  impediment  to  navigation,  will  you  say  that  they 
can  not  be  libelled  for  an  injury  clone  to  a  ship  ? 


Second  Demonstration. 

1.  "  It  is  proper  to  prosecute  for  marine  torts  in  per- 
"  sonam  as  well  as  in  rem." 

New  Jer.  St.  Nav.  Co.  v.  Merchants'  Bank,  6  Howard,  436. 

2.  But  this  is  a  marine  tort. 

3.  Ergo.     The  prosecution  may  be  in  rem. 
Can  any  one  deny  this  to  be  a  marine  tort  ? 

Hear,  then,  a  Judicial  Definition  op  the  Teem,  result- 
ing in  a  Third  Demonstration. 

1.  a  Torts,  in  reference  to  admiralty  jurisdiction,  in- 
"  elude  wrongs  suffered  from  the  negligence  or  malfeas- 
"  ance  of  others,  where  the  remedy  at  common  law  is  by 
"  an  action  on  the  case." 

Case  of  the  Piles,  23  Howard,  215,  216. 

2.  Bat  this  is  the  very  case  defined,  the  same  in  all 
its  elements.  It  is  a  wrong  suffered  from  the  negligence 
or  malfeasance  of  others;  and  the  remedy  at  common  law 
would  be  by  an  action  on  the  case. 

3.  Ergo.  Unless  logic  be  a  cheat  and  delusion,  more 
hypothetical  even  than  the  being  of  the  Bridge  Company, 
this  is  a  marine  tort. 

Now,  hear  a  Judicial  Definition  of  the  Process,  result- 
ing in  a  Fourth  Demonstration. 

1.  "  Marine  torts  may  be  prosecuted  in  personam  in 
"  any  district  where  the  offending  party  resides,  or  in  rem 
"  wherever  the  offending  tiling  is  found  to  be  within  the 
"  jurisdiction  of  the  court  issuing  the  process." 

The  Propeller  Commerce,  1  Black,  580. 

2.  But  this  is  a  marine  tort,  according  to  the  first  defi- 
nition. 
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3.  Ergo.  According  to  the  second  definition  it  may  be 
prosecuted  in  rem. 

Can  any  ingenuity  evafle  this  reasoning  ? 

You  can  not  escape  the  force  of  the  former  conclusion, 
without  discarding  the  former  definition  of  the  Supreme 
Court ;  nor  can  you  escape  the  latter  conclusion  without  an 
equal  negation  of  the  latter  definition. 

Therefore,  nothing  remains  but  to  concede  this  to  be  a 
marine  tort;  and  conceding  that,  you  can  not  refuse  pro- 
cess in  rem. 

No  illustration  can  increase  the  force  of  the  argument. 
As  well  might  one  hope,  by  exclamation  points,  to  render 
more  convincing  a  truth  in  geometry. 

But  audi  alteram  partem.  What  is  to  be  said  on  the 
other  side  ? 

Let  us  consider  the  objections  in  the  order  of  their  enun- 
ciation on  the  oral  argument. 

First  Objection.  "  Maritime  liens  are  strieti  juris,  and 
"  not  to  be  extended  by  analogy. 

Answer : 

I.  The  formula  can  not  be  applied  literally.  Other- 
wise, a  maritime  lien  could  never  have  been  extended  from 
sail  vessels  to  steamers.  Nor  could  it  be  extended  to  the 
case  of  any  new  motive  power  in  the  future. 

II.  We  claim  no  extention  here,  by  analogy.  All  the 
cases  of  maritime  tort  are  identical  in  principle.  Wherever 
a  maritime  tort  has  been  perpetrated  through  the  instru- 
mentality of  an  offending  thing,  such  thing  is  liable  in  rem 
for  the  injury.  Not  an  exception  to  this  rule  can  be  found 
in  the  books.  Nor  was  there  ever  even  a  dictum  to  the 
contrary  from  any  bench  in  England  or  America. 
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Second  Objection.  "  The  bridge,  by  attachment  to  the 
"  bed  of  the  river,  is  real  estate  ;  and  admiralty  has  no 
u  sort  of  jurisdiction  in  a  matter  connected  with  real  es- 
"  tate." 

Answer : 

I.  As  the  pleadings  now  stand,  the  bridge  is  admitted 
to  be  a  nuisance.  Hence,  if  it  is  to  be  deemed,  in  a  tech- 
nical sense,  real  estate,  it  has  become  so  wrongfully.  And 
therefore,  it  can  derive  no  kind  of  privilege  or  exemption 
from  its  new  character  so  wickedly  assumed.  Its  ostensi- 
ble owners  can  gain  no  species  of  advantage  or  benefit 
from  their  own  wrong. 

Nullus  commodum  cap  ere  potest  de  injuria  sua  propria. 

The  maxim  is  one  of  universal  law,  at  least  as  ancient 
asUlpian,  who  thus  words  it:  Nemo  ex  suo  delicto  melio- 
rem  suam  conditioner  facer  e  potest. 

What !  shall  the  sinner  plead  his  own  crime  to  shield  him 
from  a  merited  punishment  ?  Shall  any  man  be  permitted 
to  say  to  a  court  of  admiralty — "  I  have  ousted  you  of  ju- 
u  risdiction  by  the  very  enormity  of  my  offence  ?" 

In  the  light  of  legal  reason,  the  case  is  simply  this.  So 
far  as  the  owners  are  concerned,  the  bridge  is  not  property 
at  all,  or  of  any  description.  It  is  a  nuisance,  and  as  such, 
liable  to  abatement  by  any  one  proprio  motu.  But  so  far 
as  those  who  have  suffered  by  it  are  concerned,  it  is  an 
"  offending  thing,"  and  therefore  amenable  to  process  in 
rem,  for  the  purpose  of  making  compensation. 

II.  Eeductio  ad  dbsurclum.  If  the  bottom  of  the  Miss- 
issippi is  real  estate,  so  is  the  water.     For  cujus  est  solum 


11 


ejus  est  usque  ad  coelum.     Real  estate  includes  the  water 
upon  it  as  much  as  the  minerals  within  it. 

3  Kent's  Comm.,  401. 
Coke  upon  Litt.,  4,  a. 

Therefore,  if  the  adverse  hypothesis  be  true ;  if  the  bed 
of  the  Mississippi  be  real  estate,  and  if  the  fact  of  a  con- 
nection with  real  estate, per  se<  excludes  the  admiralty  ju- 
risdiction, then  the  whole  river  is  out  of  the  jurisdiction  ! 
And  the  same  is  true  of  all  other  rivers,  especially  where 
the  common  law  rule  prevails  ! 

But  the  Supreme  Court  has  decided  the  Mississippi,  and 
all  other  navigable  rivers,  to  be  within  the  admiralty  juris- 
diction. 

Ergo.     The  adverse  hypothesis  is  not  true. 

The  tenacity  of  life  in  the  race  of  absurdities  is  truly 
wonderful.  Thus,  the  theory  that  admiralty  becomes  mute 
and  powerless  in  the  presence  of  real  estate,  is  but  a  corol- 
lary from  the  ridiculous  old  English  rule,  that  admiralty 
has  no  jurisdiction  within  the  body  of  a  county.  Because, 
according  to  the  English  law,  everything  attached  to  the 
soil  within  the  body  of  a  county,  was  real  estate ;  and 
nothing  was  real  estate  beyond  the  body  of  a  county. 
And,  hence,  as  admiralty  had  no  voice  infra  corpus  com* 
itatus,  the  mere  fact  of  a  connection  with  real  estate  be- 
came a  negative  criterion  of  jurisdiction. 

But  this  criterion  was  exploded  on  the  very  instant  when 
the  Supreme  Court  declared  the  nullity  of  the  rule  of  infra 
corpus  comitatus.  Since  then,  the  ships  may  be  floating 
over  real  estate,  may  be  anchored  to  real  estate,  may  be 
resting  on  real  estate  ;  and  yet  the  admiralty  has  full  juris- 
diction. 

Nevertheless,  although  the  parent  absurdity  is  dead,  the 
corollary,  its  legitimate  child,  still  lives  to  shock  common 
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sense.  Any  lawyer  would  be  ashamed  to  say,  "  Admiralty 
4i  can  not  enter  the  body  of  a  county;"  while  many  will 
not  blush  to  avow  the  cognate  folly,  "Admiralty  can  not 
u  touch  a  thing  attached  to  real  estate."  They  admit  the 
falsity  of  the  premise,  but  stoutly  maintain  a  conclusion 
which  has  no  other  ground  of  support. 

III.  Instantia  crucis.  According  to  the  adverse  hy- 
pothesis, the  piles  in  23  Howard,  were  real  estate.  They 
were  attached  to  the  bed  of  the  river — driven  in  so  deeply 
as  to  render  their  removal  extremely  difficult.  Therefore, 
the  common  law  maxim  applied  quicquid  jplantatur  solo, 
solo  cedit.  Hence,  the  piles,  by  attachment  to  the  earth, 
became  real  estate. 

Therefore,  ex  hypothesis  the  admiralty  could  have  no 
jurisdiction. 

But  the  Supreme  Court  affirmed  the  jurisdiction  in  that 
very  case. 

Ergo.     The  hypothesis  is  purely  fictitious. 

The  case  in  23  Howard  is  decisive  of  this.  The  piles 
were  the  relics  of  an  abandoned  bridge.  They  were  real 
estate  if  this  bridge  is  real  estate.  They  were  a  dangerous 
nuisance,  as  this  bridge  is  a  nuisance.  They  had  injured 
a  vessel  protected  by  the  admiralty  law,  in  the  same  way, 
though  not  to  the  same  extent  as  our  vessels  were  injured 
in  the  present  instance.  How  then  can  you  discard  the 
jurisdiction  ?  If  the  Supreme  Court  took  admiralty  cogniz- 
ance of  a  case  where  the  mere  abortion  of  a  bridge  had 
been  the  occasion  of  damage,  how  can  you  refuse  to  take 
cognizance  in  the  case  of  the  completed  bridge,  the  full- 
grown  giant,  that  has  already  dealt  death  to  a  hundred 
ships  ? 
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IY.  If  the  adverse  hypothesis  be  true,  a  ship  would 
cease  to  be  within  the  admiralty  jurisdiction,  by  merely 
attaching  it  to  the  bottom  of  a  navigable  river.  Because, 
eH  hypothesis  it  would  thereby  become  real  estate.  But 
will  any  lawyer  or  judge  affirm  this  to  be  so  ?  Can  any 
addition  to  a  wrong  render  it  a  right,  or  procure  it  an  ad- 
vantage %  The  ship  is  liable  in  rem  for  an  injury  done 
while  floating  in  an  improper  place  in  navigable  water. 
Well,  you  station  her  in  that  place.  You  affix  her  to  the 
soil  in  the  centre  of  the  channel.  She  ceases  to  be  a  ship. 
She  is  converted  into  real  estate.  And  now.  will  you  say, 
ipso  facto,  she  is  out  of  the  admiralty  jurisdiction,  although 
but  an  instant  before  the  process  of  affixion  was  consum- 
mated, she  remained  within  the  jurisdiction  ?  What  a 
strange  jurisdiction  that  must  be,  which  can  be  torn  asun- 
der by  the  teeth  of  a  saw,  or  frightened  away  by  the  blows 
of  a  hammer  ! 

Y.  The  principal  thing  here  is  the  injury  done  to  a 
vessel,  in  a  maritime  locality;  and  the  fact  that  the  offend- 
ing thing  is  connected  with  real  estate,  is  only  an  incident. 
The  case,  therefore,  falls  within  the  rule  stated  by  Black- 
stone,  3  Comm.,  108  : 

"  Where  the  admiral's  court  hath  no  original  jurisdiction 
"  of  the  cause,  though  there  should  arise  in  it  a  question 
u  that  is  proper  for  the  cognizance  of  that  court,  yet  that 
"  doth  not  alter  or  take  away  the  jurisdiction  of  the  com- 
"  mon  law.  And  so  vice  versa,  if  it  hath  jurisdiction  of 
"  the  original,  it  hath  also  jurisdiction  of  all  consequential 
"  questions,  though  properly  determinable  at  common  law. 
"  Wherefore,  among  other  reasons,  a  suit  for  beaconage 
"  of  a  beacon  standing  on  a  rock  of  the  sea,  may  be  brought 
"  in  the  court  of  admiralty,  the  admiral  having  an  orig- 
"  inal  jurisdiction  over  beacons." 

One  of  the  cases  cited  by  Blackstone  in  support  of  the 
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text,  is  1  Siderfin,  158  ;  and  there,  the  objection  was  urged 
and  expressly  overruled,  that  the   rock   on   which  the  bea- 
con stood  belonged  to  the  inheritance. 
All  the  authorities  agree  with  Blackstone. 

1  Kent's  Comm.,  378. 

2  Saunders'  Rep.,  259,  e. 
2  Lev.,  25. 

Cr.  Eliz.,  685. 

6  Viner's  Abridg.,  516. 

But  our  case  is  a  manifest  instance  of  the  rule  laid  down 
by  Blackstone. 

There  the  admiral  had  original  jurisdiction  over  beacons  ; 
and  therefore  he  was  adjudged  to  have  jurisdiction  in  the 
case  of  a  rock  which  was  real  estate,  because  it  was  used 
as  a  beacon. 

But  here,  the  admiralty  has  undoubted  jurisdiction  over 
torts  committed  by  means  of  wrongful  impediments  in 
navigable  waters. 

And  therefore,  the  admiralty  has  jurisdiction  although 
the  impediment  may  be  affixed  to  real  estate. 

Can  you  hesitate  to  apply  a  principle  which  even  the 
jealous  and  narrow-minded  courts  of  the  common  law  in 
England  did  not  scruple  to  concede  against  themselves  ? 
If  as  est  e   ah  hoste  doceri. 


Third  Objection.     "  It  is  absurd  to  libel  a  bridge." 

Answer : 

I.  The  only  absurdity  in  the  case  is  its  novelty.  And 
whether  that  is  to  be  deemed  an  absurdity,  or  not,  depends 
very  much  upon  the  mental  constitution  of  individuals. 
Everything  new  is  absurd  to  those  who  deny  that  the  earth 
moves. 
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II.  The  true  rule,  on  the  subject  of  novelty,  was  enun- 
ciated in  an  axiomatic  form  by  Ashurst,  Justice,  in  Pasley 
v.  Freeman,  3  T.  E.,  63. 

"  Where  cases  are  new  in  their  principle,  it  is  necessary 
"  to  have  recourse  to  legislative  interposition  in  order  to 
"  remedy  the  grievance.  But  where  the  case  is  only  new 
"  in  the  instance,  it  will  be  just  as  competent  for  courts  of 
"  justice  to  apply  recognized  principles  to  any  new  case 
<;  that  may  arise  two  centuries  hence  as  it  was  two  centu- 
"  ries  ago.  If  it  were  not  so,  we  ought  to  blot  out  of  our 
"  law  books  one-fourth  part  of  the  cases  that  are  to  be 
u  found  in  them." 

But  we  have  the  principle  here  ;  as  old  as  the  admiralty  ; 
as  old  as  the  common  law :  "  That  the  admiralty  courts 
"  have  jurisdiction  over  all  torts  committed  in  a  maritime 
"  locality."  And  the  present  case  is  only  a  new  instance 
under  the  universal  principle. 


Fourth  Objection.  "The  term,  bridge,  ex  vi  termini, 
"  means  a  structure  attached  to  the  shore." 

Answer  : 

It  would  be  a  miraculous  bridge  certainly,  which  could 
revolve  on  a  turn  table,  in  the  middle  of  a  river,  and  yet 
remain  permanently  attached  to  the  shore  ! 


Fifth  Objection.  "There  can  be  no  maritime  lien  in  the 
"  case,  because  the  bridge  is  a  nuisance.  It  is  extraordinary 
"  to  ask  the  court  for  process  to  sell  a  nuisance." 

Answer : 

I.  The  lips  of  the  owners  can  not  be  permitted  to  allege 
their  own  work  to  be  a  nuisance,  for  the  purpose  of  eluding 
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the  consequences  of  their  own  wrong.  Such  a  plea  is 
without  a  parallel,  What  do  they  say  ?  Their  reasoning 
runs  thus  : 

"  If  we  had  left  the  structure  floating  in  the  water,  so 
"  that  it  might  have  been  moved  aside  by  the  winds,  or 
"  carried  away  by  the  floods,  you  might  hold  the  offending 
"  thing  liable  in  rem.  But  we  have  fixed  it  in  the  centre 
"  of  the  stream.  We  have  made  it  an  everlasting  obstruc- 
tc  tion  that  neither  wind  nor  wave  can  displace.  Ergo, 
"  you  can  have  no  jurisdiction  over  it  by  process  in  rem" 

It  is  as  if  the  thief  should  proclaim,  "  You  can  not  arrest 
"  me.  The  very  magnitude  of  my  felony  has  purged  the 
"offence!" 

II.  The  bridge  has  a  double  character.  In  the  view  of 
a  court  of  law,  or  chancery,  it  may  be  a  nuisance,  and 
therefore  the  subject  of  indictment  or  abatement  But 
admiralty  knows  nothing  of  nuisances,  as  such.  It  merely 
considers  the  nuisance  as  a  thing  offending  against  its  ap- 
propriate jurisdiction,  and  therefore  holds  the  offending 
party  responsible  in  personam,  and  the  offending  thing 
liable  in  rem,  to  the  extent  of  the  injury  done. 

Sixth  Objection.  "  That  the  bridge  can  not  be  arrested  ; 
"  because  it  is  immovable." 

Answer : 

This  sounds  very  like  a  pun  founded  on  the  literal  import 
of  the  word  "arrest."  However,  I  am  aware  of  nothing 
on  the  earth  that  is  immovable  by  sufliicient  time  and  toil. 
And  if  the  court  will  decree  this  bridge  to  be  sold,  we  will 
find  a  purchaser  to  try  the  experiment,  and  see  if  it  be 
fixed  forever  as  the  poles  of  the  heavens. 
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We  now  come  to  a  new  phase  in  the  evolution  of  the 
adverse  arguments.  Henceforth,  we  have  to  deal  with 
objections  as  ingenious  as  they  are  technical.  Henceforth, 
our  motto  must  be  : 

Ex  illo  Corydon,  Corydon  est  tempore  nobis. 

Seventh  Objection.  "  In  the  case  of  process  in  rem,  the 
"  Marshal  must  have  exclusive  possession  of  the  property. 
"  But  that  can  not  be  so  here.  Ergo,  there  can  be  no  pro- 
"  cess  in  rem  here." 

Answer : 

It  is  impossible  to  conceive  any  reason  why  the  Marshal 
can  not  have  exclusive  possession  of  a  bridge.  And  as  a 
matter  of  fact,  the  Marshal  has  made  return  that  he  has 
such  possession.  If  he  allows  others  to  pass  over  the 
bridge,  that  is  his  concrn  ;  nor  can  the  circumstance  affect 
his  exclusive  possession,  one  way  or  the  other. 

Eighth  Objection.  "  If  the  court  should  order  the 
"  bridge  to  be  sold,  there  must  be  a  judicial  power  to  give 
"  the  purchaser  possession.  But  a  court  of  admiralty  has 
"  no  power  to  issue  a  writ  of  possession.  Ergo,  the  bridge 
"  can  not  be  sold." 

Answer : 

I.  The  assumption  is  not  true,  that  courts  of  admiralty 
can  not  issue  writs  of  possession  or  of  assistance.  These 
courts  have  the  power  even  to  order  the  sale  of  real  estate 
when  covered  by  the  lien  of  their  decrees.  And  therefore, 
they  must  have  the  essential  element  of  judicial  power,  to 
render  their  orders  and  decrees  effectual. 

Ward  v.  Chamberlain,  2  Black,  430. 
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In  this  last  case,  it  was  explicitly  decided  that  the  courts 
of  admiralty  are  authorized  to  issue  writs  of  execution, 
even  in  the  case  of  real  estate  ;  and  "  that  the  proceedings 
"  thereupon  shall  be  the  same  as  those  used  in  the  courts  " 
of  the  particular  State. 

2  Black,  442. 

The  objection  of  the  learned  counsel  has  been  overruled 
in  advance  by  the  highest  authority. 

II.  We  have  no  need  of  any  assistance  from  this  court 
to  get  possession  of  the  bridge  when  sold.  The  decrees  of 
the  admiralty  in  rem  operate  on  the  status  of  the  thing, 
and  are  binding  upon  the  whole  world.  If,  therefore,  we 
obtain  the  right  of  property  in  the  bridge  by  virtue  of 
such  a  decree,  and  the  consequent  sale,  we  have  no  sort  of 
apprehensions  that  any  one  will  dispute  our  right  of  pos- 
session in  the  case.  And  we  think,  too,  that  our  damages 
will  not  fail  to  be  paid  by  somebody,  before  the  bridge  is 
brought  under  the  hammer.  But  all  this,  we  respectfully 
submit,  is  our  business  ;  and  we  are  willing  to  take  the 
chances. 

Besides,  the  conclusive  return  of  the  Marshal  shows  him 
to  be  in  possession  of  the  bridge  ;  and  hence,  there  will  be 
nothing  for  him  to  do  but  turn  over  his  possession  to  the 
purchaser. 

Ninth  Objection.  "  That  the  privilege  of  using  the 
"  bridge  is  a  franchise  which  can  only  be  conferred  by 
"  grant  from  the  State.  Ergo,  that  the  purchaser  under  a 
"  decree  of  this  court  could  take  no  benefit  from  the  sale 
"  because  he  would  not,  by  that,  be  enabled  to  enjoy  the 
"  franchise." 
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Answer : 

I.  There  can  be  no  franchise  in  a  nuisance.  The  grant 
from  the  State  authorized  the  building  and  use  of  such  a 
bridge  as  should  not  obstruct  navigation.  But,  as  the  fact 
stands  admitted  on  the  record,  this  bridge  does  obstruct 
navigation.  Hence,  it  is  not  the  bridge  authorized  by  the 
Legislature.  And  hence,  also,  there  is  no  franchise  in  the 
case. 

II.  Our  process  is  against  the  materials  of  the  bridge, 
and  not  against  the  franchise.  We  believe  that  we  can 
make  our  money  out  of  the  materials  ;  and  if  we  fail,  it  is 
no  concern  of  the  adversary. 

Tenth  Objection.  "  The  libel  is  against  part  of  the 
"  bridge  only.  And  if  that  be  taken  away,  it  will  neces- 
"  sarily  destroy  the  value  of  the  remainder.  But  the 
"  courts  of  the  country  do  not  sit  to  destroy  men's  property 
"  without  a  hearing." 

Answer  : 

I.  Substantially  the  same  objection  was  urged  in  the 
case  of  Miss.  <&  Mo.  R.  R.  Co.  v.  Ward.  And  the  Su- 
preme Court  conceded  it  to  be  "  difficult  to  decree  in  any 
"  case  of  material  obstruction,  unless  the  whole  nuisance  is 
a  in  the  power  of  the  court." 

2  Black,  495. 

The  judgment  of  the  court,  however,  was  only  upon  the 
point,  that,  as  the  proofs  tended  to  show  the  alleged  nuis- 
ance to  be  situated  on  the  Illinois  side  of  the  river,  and  as 
the  bill  was  brought  in  the  district  of  Iowa,  the  jurisdic- 
tion of  which  did  not  extend  to  the  Illinois  side,  the  suit 
must  be  dismissed. 
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Now,  it  is  perfectly  obvious,  that  the  difficulty  suggested 
by  Justice  Catron  in  the  case  cited,  does  not  exist  in  the 
present  instance.  This  is  a  proceeding  in  rem  to  which  all 
the  world  may  be  considered  virtual  parties ;  and  every 
person  having  the  slightest  interest,  has  an  opportunity  to 
be  heard.  The  real  owners  of  both  halves  of  the  bridge 
are  in  court,  and  have  already  been  heard  by  their  coun- 
sel.    It  is  their  objection  which  I  am  now  answering. 

The  proceeding  in  rem,  therefore,  gets  rid  of  all  difficul- 
ties, by  the  very  nature  of  its  process;  and  since  it  is  the 
only  proceeding  that  does  so,  it  ought  to  be  encouraged  to 
the  utmost  limit  of  judicial  policy. 

II.  It  does  not  follow  from  any  known  principle  of 
human  nature,  that  the  purchaser  under  a  decree  against 
the  Illinois  nuisance  will  remove  it,  or  refuse  to  permit  the 
owners  of  the  Iowa  half  to  use  it,  for  a  consideration.  The 
presumption  is  altogether  the  other  way.  And  if  we  may 
be  allowed  to  predict  what  every  one  knows  must  turn  out 
to  be  the  future  fact,  we  are  entitled  to  say  that  there  is 
no  moral  possibility  of  the  bridge  being  ever  put  up  to 
sale,  for  the  reason  that  the  wrongdoers  have  the  power  to 
hinder  it  by  a  just  and  prompt  payment  of  the  decree; 
and  their  interest  will  compel  them  to  do  so.  This,  I  ad- 
mit, is  not  a  theoretical,  but  a  practical,  argument,  and  one 
that  deserves  the  most  serious  attention. 

Thus,  the  proceeding  in  rem  harmonizes  all  claims 
with  the  eternal  dictates  of  natural  justice.  It  hears  all 
parties.  It  pays  the  damages  of  all  sufferers.  And  yet 
it  allows  the  bridge  to  stand  for  the  benefit  of  the  owners, 
and  for  the  accommodation  of  the  public,  upon  the  single 
condition  that  those  who  reap  its  profits,  shall  make  good 
the  losses  it  occasions. 
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III.  The  bridge,  on  the  Iowa  side,  may  be  no  nuisance. 
But  are  not  the  owners  on  that  side  equal  offenders  by  their 
voluntary  connection  with  the  proprietors  of  the  Illinois 
nuisance  ?  It  is  something  revolting  to  human  reason,  and 
monstrous  to  the  judicial  conscience,  to  say,  "you  shall  not 
"  touch  this  undoubted  and  dangerous  nuisance,  because 
"  it  is  attached  by  cement,  by  wood,  and  by  iron  to  another 
"  thing  which  is  not  a  nuisance  I"  Can  it  be  true,  that  two 
men  may  erect  a  nuisance  anywhere  on  the  dividing  line 
between  States,  in  the  Mississippi  river,  and  through  the 
sham  formality  of  a  separate  ownership  of  the  ideal  halves, 
bid  a  bold  defiance  to  every  tribunal  of  the  land! 

Upon  the  hearing  of  proofs,  it  will  appear  that  the  Iowa 
part  of  the  bridge  is  either  a  nuisance,  or  it  is  not.  But  if 
it  be  found  to  be  a  nuisance,  surely  no  one  will  affirm  that 
one  nuisance  can  afford  protection  to  another.  And  if  it 
is  determined  not  to  be  a  nuisance  per  se,  yet  no  judge  can 
deny  it  to  be  aparticeps  criminis.  It  gives  aid  and  com- 
fort to  its  guilty  brother  ;  and  it  pockets  some  of  the  profits 
of  trespass  and  murder.  Besides,  shall  the  innocent  man 
thrust  himself  between  the  sword  of  the  executioner  and 
the  condemned  felon,  with  the  foolish  or  the  criminal  cry, 
"  you  must  not  strike  him,  because  the  blow  will  crush  me 
"  also  P 

Suppose  the  Iowa  part  of  the  bridge  not  to  be  a  nuisance, 
yet  the  Illinois  part,  by  confession  is;  and  therefore,  it 
stands  like  Shakspeare's  "  milldew'd  ear  blasting  his  whole* 
"  some  brother ;"  nor  can  the  Iowa  part  hope  to  escape 
the  vile  contagion. 

Eleventh  Objection.  "  If  the  court  should  allow  this 
"  proceeding,  it  will  be  necessary,  as  an  incident  of  the 
"  decree,  to  determine  the  priority  of  various  liens  relating 
"  to  real  estate." 


22 

We  have  already  virtually  answered  this  objection,  by 
showing  that  whenever  courts  of  admiralty  have  juris- 
diction over  the  principal  subject  matter  of  a  case,  they 
have,  at  the  same  time,  the  most  ample  power  to  adjudi- 
cate any  sort  of  incidental  questions,  growing  out  of  that, 
although  appertaining  to  real  estate,  and  not  originally 
within  their  jurisdiction.  Indeed,  this  is  a  power  which 
belongs  to  every  tribunal,  even  the  humblest. 

Twelfth  Objection.  "  The  principle  of  this  case  would 
''justify  the  extension  of  the  jurisdiction  to  the  case  of  a 
"  wharf  on  the  bank  of  a  navigable  river." 

I  deny  the  inference.  Because  all  wharves  ever  yet 
known  are  mere  fixtures  of  the  shore  ;  while  this  bridge  is 
a  fixture  to  the  main  channel  of  the  stream. 

But  if  you  build  a  wharf  in  the  middle  of  the  Missis- 
sippi, so  as  to  materially  obstruct  navigation,  and  a  vessel 
suffers  injury  from  it,  then,  I  agree,  that  the  admiralty 
process  in  rem  may  go  against  the  offending  thing.  Why 
not? 

Thus  ends  the  catechism  of  objections,  and  I  will  now 
close  with  two  final  suggestions,  ex  minore. 

First.  You  can  libel  a  ship,  or  a  flatboat,  or  a  raft  of 
valuable  logs,  floating  in  the  Mississippi,  for  a  single 
injury,  produced  by  the  negligence  or  malfeasance  of  the 
owner. 

Then  why,  in  the  name  of  reason  and  justice,  can  you 
not  libel  this  organized,  intentional,  everlasting  nuisance, 
that  has  covered  the  river  with  the  fragments  of  shipwreck, 
and  polluted  its  waves  with  the  blood  of  innocent  passen- 
gers? Can  you  find  any  line  of  law,  or  any  authority 
short  of  the  barbarous  ages,  which  denies  your  power  to 
give  us  this  beneficent  and  most  effectual  process?  If  you 
turn  us  away  from  the  Federal  forum,  you  leave  us  with- 
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out  the  hope  or  possibility  of  a  remedy.  And  3rou  say  to 
the  destroyer  of  ships  and  men,  "  You  have  triumphed. 
"  You  are  as  free  from  the  fear  or  force  of  the  law,  as  the 
"  tempest  or  the  pestilence  !" 

But  we  will  trust  for  a  different  result. 

Second.  You  can  libel  an  offending  ship,  whether  she 
did  an  injury  while  riding  at  anchor,  or  resting  on  the 
bottom  of  the  river,  in  the  exact  place  where  the  bridge 
now  stands. 

Then  why  can  you  not  libel  this  maritime  monster,  lo- 
cated there,  and  armed  with  its  two  piers,  as  the  dilemma 
of  a  double  death?  How  comes  it,  that  this  unnatural 
coalition  of  Scylla  and  Charybdis  alone  has  the  prerogative 
to  defy  your  authority,  and  resist  your  process  ?  The  libel 
alleges,  and  there  are  in  existence  the  clearest  proofs  to 
show,  that  it  is  next  to  an  impossibility  to  avoid  one  of 
these  piers  without  being  dashed  upon  the  other.  Thus 
the  old  hexameter  is  literally  true  of  this  nuisance  : 

Incidit  in  Scyllam  cupie?is  vitare  Oharyhdim. 

And  the  comparison  holds  in  more  respects  than  one. 
For,  as  Homer  tells  us,  Scylla  presented  six  heads,  and 
every  head  snatched  a  man  from  the  passing  ship.  And 
six  lives  made  the  precise  number  lost  in  one  of  the  colli- 
sions detailed  in  our  libel. 

And  shall  it  be  said,  that  the  admiralty  is  impotent  to 
redress  such  wrongs,  committed  here,  on  the  greatest  mar- 
itime highway  which  providence  has  prepared  for  the 
travel  of  its  children,  on  the  surface  of  the  globe — here,  in 
the  fairest  province  of  the  jurisdiction,  and  in  the  main 
artery  of  the  hemisphere  %  We  respectfully  submit,  that 
the  bare  thought  carries  us  back,  at  least,  three  centuries 
into  the  by-gone  intellectual  night  of  time,  and  is  in  fact  a 
libel  upon  the  present  fame  and  glory  of  an  enlightened 
admiralty  law. 
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Nevertheless,  to  confess  the  truth,  although  our  case  in 
respect  to  principle  is  among  the  clearest  ever  presented 
to  a  court  of  justice,  we  have  some  fears  of  the  result.  For 
we  are  aware  that  the  first  hasty  impression  of  the  bar  will 
be  against  us  ;  and  many  will  exclaim,  "  who  ever  heard 
"of  a  libel  in  the  admiralty  against  a  bridge?"  Prima 
facie,  the  novelty  of  the-  case  is  against  it. 

But  we  beg  the  court  to  remember  that,  if  we  can  ac- 
count for  the  novelty,  then  it,  too,  is  converted  into  an  ar- 
gument in  our  favor,  in  accordance  with  the  maxim,  exceptio 
probat  regulam.  And  there  are  several  considerations  to 
explain  the  novelty. 

I.  In  England,  no  such  case  could  possibly  arise  ;  be- 
cause, there,  the  admiralty  jurisdiction  did  not  extend 
above  the  first  bridges  from  the  sea. 

II.  In  America,  until  a  very  recent  period,  the  juris- 
diction was  limited  by  tide-water  ;  and  bridges  are  rarely, 
if  ever,  built  over  that. 

III.  Bridges  are  usually  constructed  by  scientific  en- 
gineers, and  in  such  a  manner  as  not  to  render  them  nui- 
sances. This  is,  we  believe,  the  very  first  instance  where 
the  piers  of  a  bridge  were  laid  at  an  angle  with  the  cur- 
rent, as  if  on  set  purpose  for  the  destruction  of  vessels. 

IY.  This  is  the  first  bridge  ever  erected  across  the  Mis- 
sissippi ;  and  it  has  been  libelled  ;  and  the  libel  stands  jus- 
tified by  all  the  principles  and  definitions  of  admiralty  law, 
as  well  as  by  the  dictates  of  an  imperative  public  policy,  and 
the  high  sanctions  of  humanity  and  justice.  While,  on  the 
other  side,  there  is  nothing,  absolutely  nothing,  but  the  cry 
of  "  novelty,"  and  the  clamors  of  a  corporation,  with  more 
greed  for  gain  than  regard  for  either  the  property  or  the 
lives  of  their  fellow-men. 

A.  W.  AEEINGTON. 
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